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Dispute resolution at Campbell, Philippart, Laigo & Associés

The dispute resolution department of Campbell, iBpalrt, Laigo &
Associés deals with the prevention and resolutibalisputes in a broa
range of fields, principally in the area of buss&sw.

The areas in which we practise include commeramtracts, real estats
construction and engineering, intellectual propertpmpany law ang
employment law.

The firm advises on the choice and drafting of appate dispute resolutio
mechanisms (jurisdiction clauses, agreements tdtratdy mediation
clauses).

We assist and advise in the early stages of dispagsessing the strength
the case and advising on the evidence.

We assist parties in negotiating settlements, vdreitformally or within
the structure of a formal mediation.

Finally, we provide representation before the cotintoughout France ar

before arbitral tribunals. Certain members of i@ flso act as arbitrators|.

We have patrticular expertise in the field of inronal dispute resolution

often working with foreign lawyers in cross-boraeatters.
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Dispute resolution in France : an overview for forggn lawyers

» The courts — often lay courts, even in commercial atters

The principal civil court is th@ribunal de Grande Instangevhich has general jurisdiction
over non-commercial matters. ThEribunal de Grande Instancalso has specialised
jurisdiction over certain matters important to Imesises, notably trademarks and patents.

However, many cases go before lay courts, at bdgtst instance. In particular, Commercial
Courts having general jurisdiction over commeraialters are made up of representatives of
the business community. Employment tribunals arepmsed of representatives of employers
and employees.

« Appeals are common

Litigation is often a two stage process, in tharéhis usually an automatic right to appeal,
which is often exercised.

Courts of appeal are decentralised (there are rilyrg5).

When giving estimates of length of proceedingss therefore prudent to reason in terms of a
decision at first instance plus an appeal. For gtanin the case of a commercial matter
heard in Paris and going to appeal, the proceedirgsnlikely to be concluded in less than a
couple of years.

Appeals are rehearings rather than a review optaeious decision. Parties can therefore use
new evidence and arguments, although there amctests on the bringing of new claims.

The general rule is that an appeal will operataaomatic stay of enforcement of the first
instance decision. However, a first instance couatly order provisional enforcement of its
decision and certain decisions are provisionallipeable as of right (for example certain
elements of awards in employment cases).

An appeal judge has powers to stay provisional reefaent or to make orders for security.
The powers to stay will usually require the appliceo show that enforcement will cause
manifestly excessive consequences.

Final appeals go to téour de Cassatigressentially on matters of law only and this fain
appeal rarely suspends the decision of the colwtwb& his form of appeal is not a rehearing
and if necessary, th€our de Cassatiorwill remit the case for a new hearing before a
different Court of the Appeal.



* Costs — a contribution towards real costs

The general rule is that the successful party otg@edings will be awarded costs. However,
the award of costs will not cover the real costditafation. There are two orders for costs.
The first is an order for what is known dépens This essentially covers court and service
fees, plus a small amount of taxed fees of the éasryHowever, it also covers the cost of the
fees of a court-appointed expert, which can betanbial. The second order made for costs is
made under article 700 of the Civil Procedure Cadé is a contribution towards costs not
covered bydépens The amounts awarded at first instance vary widhely are often only a
few thousand euros. The amounts awarded on appealae generous but when litigating in
France, parties should work on the basis that wid$ieir real costs will not be recoverable.

* Preparing the case : evidence and hearings.

The French court system leaves practically no pkaceoral evidence and a very much
reduced role for oral argument. This feature nd¢edse borne in mind when managing pre-
contentious matters, when considering the evidandewhen preparing a case for hearing.

Save in exceptional cases, there is no oral witaesence in French proceedings. Cases will
therefore be decided above all on the basis ofecopbraneous written evidence such as
contractual documentation and correspondence.

It is therefore very often crucial to ensure thatrespondence between the parties is carefully
managed in the pre-contentious phase, in ordeett@@t a party’s allegation clearly, or in
order to put on record the fact that certain aliega are contested.

Surprisingly from a common law point of view, thaseno general process of discovery of
documents in the possession of the parties. Thergkrule is that the parties are free to
produce — or not to produce — whatever documeeig\thsh.

Parties may make formal request for disclosurepetdic documents and may apply to the
court for an order for disclosure of these but emech orders for specific disclosure are by no
means granted as a matter of routine.

Parties may produce written witness statementshasge are not subject to testing by cross-
examination. The courts accord the weight theyktfiiinto such statements.

Two features of the system are of use in fillinghe evidential gaps. Firstly, an independent
officer known as &uissier(usually translated as bailiff, as this offices@kerves process and
assists in the execution of decisions) can be ctalfn to provide an independent factual
report for use in court. Examples of such use lm@eohysical state of a machine, or premises,
the blocking of access, or the use of advertising particular place. Where it is necessary to
obtain access to private premises not belonginipegoparty obtaining the evidence, a court
order can be obtainexk partegranting access.



Secondly, French procedure makes very wide usemdrts from court-appointed experts.
Experts play a crucial role not only in technicates involving engineering and construction
but in also in cases involving the taking of acdsuand assessment of damages. As the style
and length of hearings is not suited to detailet-fimding, experts will be used in many cases
where in common law systems the judge would singpigmine detailed evidence produced
by the parties.

The final hearing of most matters will be very shathen compared with common law
systems. Argument is often limited in practicedsd than half an hour for each side.

In order to make its decision, the court will tHere use essentially the written briefs
(conclusion} lodged by each side, as well as a trial file ¢cstimgy of the briefs reduced to
their essential arguments together with copiet@idocuments relied upon.

¢ Pre-trial measures

These are elements of the procedural system whilvexry important in litigation strategy
and the French system is very well-equipped in $eofrpre-trial conservatory measures.

In particular, the courts are able to makeparteorders for the freezing of a wide range of
assets (for instance land, bank accounts, sums twtte defendant by third parties). Once
the principle of the claim is shown and it is destosted that there is a threat to recovery, the
order is made. Moreover, there is no duty of fultl drank disclosure in order to obtain the
order and experience shows that such orders atvedy easy to obtain and very difficult to
set aside.

Importantly, the French courts will make such fiegzorders in aid of purely foreign
proceedings provided that the assets are situatethince.

On the other hand, pre-trial injunctive relief isrh a common law point of view much less
satisfactory. The injunction known to common laveyas above all a mechanism for

preventing action while weighing up the balanceafvenience. In French procedure, this is
not the approach : injunctions are essentially samgrjudgments on the merits, even if they
are provisional and can be set aside at trial. ljsube existence of a serious dispute will be
a defence to such measures. Nonetheless, the iprawvief the Civil Procedure Code do

specifically provide for the granting of injunct®nn order to prevent “imminent damage”

and whilst such measures are not easily obtaimey, dre available in appropriate situations
(for example where there is a threat of destruabioproperty).

The mechanisms described above for obtaining itjnmaelief use the rapid procedure
known asréféré but this form of procedure is also used where comtaw systems would
refer to summary judgment, where there is no sertmience.

Decisions made using théféréprocedure are immediately enforceable as of right.
The lack of effective injunctive relief in many egsis made up for in matters where rapid

decisions are absolutely necessary by mechanismstpeg expedited trials at first instance
and on appeal.



Finally, in certain areas of the law, specific pnie} procedures exist. A notable example of
this is the field of intellectual property. Thus, trademark matters, the court can make
parte orders for seizure of infringing articles and edso provisionally order cessation of use
of the mark using a mechanism which more closetgmeles the common law injunction.
Also, in certain areas such as the press, pubtsima media, the approach to injunctions and
rapid hearings is more robust, so that parties atstain prompt remedies which are made
absolutely necessary by the circumstances.

*« Mediation

Mediation of disputes remains rare in France, algiothere is a growing body of support for
it among judges and practitioners.

The Civil Procedure Code contains modern provisi@aaditating the use of mediation and
recent case law has favoured enforcement of agrgern® mediate. There are also a number
of highly professional mediation organisations hguwnediator panels.

Experience in France shows that whilst it can bg dédficult to put a mediation into place in
the absence of a mandatory provision in the contthe success rates once mediation is
attempted compare favourably with those in othememmediation friendly jurisdictions.

+ Arbitration

French law has a strong policy favouring internadioarbitration. This is reflected in a
number of ways.

1/ If despite an arbitration agreement a partydsian action before a French court in relation
to a dispute arising out of the underlying contrétoe court will dismiss the action and invite
the parties to refer their dispute to arbitration.

2/ This will also be the case if the validity ofetlarbitration agreement is contested. The
arbitral tribunal has primary jurisdiction to rubm the validity of the arbitration agreement.
That jurisdiction may not be pre-empted by a cofitaw.

The only situation where a French court will agteeassume jurisdiction over the dispute
brought before it is where the arbitration is mesily illegal or inapplicable.

3/ An arbitration agreement is entirely separabbenfthe underlying contract. The nullity or
illegality of the latter would leave the arbitrationtainted.

4/ If an international arbitration has its seaFmance, the parties are free to submit the arbitral
proceedings to the procedural law or the procedutas of their choice.

5/ French courts will not interfere with the contlat arbitral proceedings. For instance, they
will not issue injunctions against the arbitratorghe parties.

6/ Obtaining an exequatur order enforcing an irgomal order is cheap, quick and easy. It is
done byex parteapplication to the President of tAgibunal de Grande Instancevith a



certified copy and a translation of the award (ahthe arbitration agreement) being filed in
support.

7/ Where the arbitral tribunal has declared treaward will be enforceable notwithstanding
any appeal, French courts will enforce the awarBrance as soon as an exequatur order has
been issued. In such cases, an appeal of the dxequder will not stay the enforcement of
the award.

8/ If the arbitral tribunal has not declared thataward will be enforceable notwithstanding
any appeal against the award or against an exeqoiatar, an appeal will operate a stay of
enforcement but the party in whose favour the awead rendered is nonetheless entitled to
freeze the assets of the debtor which are locatédance.

9/ Errors of law or manifest disregard of the las@ aot grounds for vacating international
awards.

French courts will never review the merits of im&ional arbitral awards.

Violations of public policy are of no consequenoe ao not affect the validity of the award
unless the violations are flagrant, real and cdecre

10/ The requirements for recognizing foreign ingtional awards are less stringent than those
set out in the New York Convention of 1958.

If an award is set aside in the country where thération took place, French courts are not
bound by the findings of the foreign court. Accoigly, they may nonetheless decide to
enforce that award in France if they conclude thate are no grounds under French law to
refuse recognition to that award.

11/ Owing in particular to the presence of the I@CParis, and the great number of
arbitrations held in France, French courts haveslbg@ed over the years an abundant body of
arbitration-friendly case law which is regardedb® at the cutting edge of legal thinking in
this field.

12/ If your clients have contracts with French jga&rior with parties having assets in France,
providing for disputes with such parties to be nefd to arbitration is a valid choice.

13/ In conclusion, if your clients enter into amitnation agreement, providing for France as
the seat of the arbitration is always a safe bet.



